As a result, the current intercollegiate athletics environment is a potential ticking time bomb of personal injury and medical malpractice claims, as parties will seek to place blame for alleged negligence in connection with the reopening of athletics activities and any exposure, treatment, and remediation issues. Such claims become all the more personal because they\'re often brought not only against the institution, but also against athletics and institutional administrators and athletic training and medical staff members.

The magnitude and consequences of this level of potential liability exposure have led many schools to establish comprehensive testing protocols and to redesign how athletic training services, facility access, practices, meetings, and locker rooms are designed, structured, and conducted while simultaneously modifying safety, health, hygiene, and sanitary procedures. Although these efforts help demonstrate the school\'s actions are consistent with the evolving standards and best practices in the current athletics environment, many schools are implementing an additional liability‐avoidance measure as well.

In particular, liability waivers are increasingly used in one form or another by athletics departments as student‐athletes reengage in athletics‐related activities. Liability waivers are documents signed in advance of participation, and generally explain the COVID‐19 risks regarding athletics participation, include an acknowledgment and assumption of those risks, and contain an agreement not to file a lawsuit if the student‐athlete contracts the virus.

Prior to COVID‐19, many (but not all) states recognized these waivers in certain circumstances as an effective way to avoid liability if a student‐athlete suffered an injury at an activity or event. However, it remains unknown how courts will evaluate the enforceability of such agreements in the context of the current pandemic, particularly in light of the lack of medical certainty on so many issues at this point in time.

Before implementing a waiver, athletics administrators should ask legal counsel to review it to ensure it meets any individual state requirements. In addition, because some individuals view waivers in a negative light and as a form of institutional overreach and a potential deprivation of a student\'s rights, it\'s critical to obtain advance approval from legal counsel.

A potentially enforceable waiver should include the following key aspects:➤**Voluntary in nature:** The signing of the document must be a voluntary and uncoerced action by the student‐athlete. The school should create an environment and context to support that outcome, such as allowing the student‐athlete to review the document away from the athletics department for a set period of time with family members, friends, and/or the student‐athlete\'s own medical provider. Although not required, including an option to retain membership on the team for the following year, even if the student‐athlete opts not to sign it for the current season, can also support the voluntary nature of signing the form.➤**Informative of issues and risks:** A detailed description of the risks of contracting COVID‐19 as a result of athletics participation --- even when taking into consideration the safeguards the school will implement --- should place the student‐athlete on clear notice of the potential issues. This step would provide student‐athletes with sufficient information for the purposes of understanding and assuming those risks. The specificity of the language in this area is extremely important.➤**Release from liability:** The document can be drafted so the student‐athlete releases the school and its employees from any liability and agrees not to file a claim or lawsuit as a result of any exposure to or injury from COVID‐19 while participating in athletics‐related activities. Although the athletics department should retain the original signed document, each student‐athlete should walk away with or be emailed a copy.

Some schools might use a document that\'s a variation of these key aspects and might not include a release from liability. In those situations, if the language is specific enough, such a document could potentially serve to bolster a position that the student‐athlete was informed of and assumed all the risks of exposure and any corresponding illnesses, injuries, and damages.

Although the drafting and use of such a document may seem daunting for an athletics department, your school might already have waivers approved for use by other departments, such as for nursing and education majors who participate in clinical experiences at local hospitals and schools. And those waivers could serve as the foundation for a waiver that can be specifically customized for athletics participation.

The bottom line is that although liability waivers might be perceived negatively by members of the public and it\'s uncertain how courts will handle waivers in the COVID‐19 context, waivers have served as an effective tool in limiting liability in the past and therefore may be worth consideration.About the authorTimothy O\'Brien, Esq., is a Partner with the firm of Libby, O\'Brien, Kingsley & Champion, and a Partner in the O\'Brien Sports Group. *Email him at* <tobrien@lokllc.com>.
